INTRODUCTION
Transactional lawyers perform four tasks:they advise, document, negotiate, and process. Core to the first task is the anticipation of disputes. Where feasible, and cost-effective, disputes can be managed in advance, by contract. Substantively, advance dispute management consists of advising clients so they are clear about the deal, and of setting out that deal clearly in the contract document-in effect, to not simply manage but resolve disputes in advance. Not all disputes can be foreseen, however, and among disputes that are anticipated, many arise too infrequently to justify advance negotiation, resolution, and documentation. Disputes that are unforeseen or unresolved in advance can still be managed, to an extent, in the deal contract, through a variety of contract terms.
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An important set of DISPUTE MANAGEMENT PROVISIONS (DMPS) consists of contract terms that alter or clarify the default rules of civil procedure that would otherwise apply to a contract dispute. Chief among DMPs are those explicitly aimed at managing litigation, such as (a) clauses mandating and setting the scope for arbitration, (b) choice of law clauses, (c) forum selection clauses, (d) jury waivers, (e) clauses allocating legal costs in the event of a dispute, and (f) clauses attempting to increase or decrease the odds that a court will award specific performance as a remedy in the event of breach.
This paper provides evidence on the incidence and correlates of a set of DMPs in a matched sample (n=120) for important class of contracts-those governing mergers and acquisitions (M&A). The sample begins with control acquisition bids for US targets, randomly drawn from the Thomson SDC Platinum M&A database, announced in 2007 and 2008, a period that led up to and straddles the recent financial crisis. One half of the sample consists of deals for public targets, and the other consists of deals for private targets, with the two halves matched by size and industry. This research design is motivated in part by prior research on DMPs (see Part I below) reaching contrasting results that could be (but have not been shown to be) the result of samples that differ on whether targets were publicly held. The research design also links the results presented here to those presented in a series of related papers, 1 also relying on the same sample, that together demonstrate the extent to which ownership structure shapes M&A practice. But since the sample is randomly drawn from all control bids for US targets in the sample period, without regard to size, the data are of independent interest for analyzing and understanding the content of M&A agreements, such as DMPs, and their correlates.
Throughout, the emphasis is on correlation. The empirical approach is standard case-control observational design, enhanced with public-private target matching. These methods can rule out potential confounding factors through the matching itself and through multivariate regressions using other observable and measurable factors, and they can put limits on the degree to which the correlations may be due to random chance. The results of such studies have limits. No such study can definitely establish the causal mechanisms behind the correlations, and the correlations are only as reliable as the generality and persistence of the underlying data-generating processes. Law, Econ., and Bus., Discussion Paper No. 669, 2010) [hereinafter Coates, Powerful and Pervasive Effects] 2 M&A contracting does not lend itself readily to experimental or quasi-experimental analysis. Experiments with genuine external validity are simply too expensive, impractical, or ethically undesirable to run in M&A, or indeed in law generally. For example, for-profit businesses will not accept a randomly assigned "treatment" for important factors (e.g., a given ownership structure, state of incorporation, or industry) to allow a researcher to control whether that treatment has an effect on M&A practices, and it is unclear whether a lawyer could ethically participate in such a study. Nor are most M&A topics susceptible to quasi-
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These limitations should not be overstated. Standard case-control studies have established causation in important contexts (e.g., tobacco causes lung cancer 3 ). Provisional causal inferences can be drawn from observational data, and the reliability of such inferences can be improved by triangulating on the topic within a study or across studies with different samples, study designs, or methods (e.g., case-study, interview-or experience-based evidence to rule out potential confounding factors). As or more importantly, reliable correlations enable predictions (e.g., sunrise, winter, bird migration) without an attempt to model (or even knowledge of) causes, and predictions can be as or more valuable than empirical proof of valid but narrow causal mechanisms.
Among the general findings are (1) DMPs are common but vary systematically; (2) DMPs correlate strongly with target ownership, and to a lesser extent with deal size; and (3) some DMPs independently correlate with M&A experience of lawyers involved. More specifically:
1. Delaware is the dominant choice for law and forum-but only in deals for publicly held targets incorporated in Delaware. This dominance is striking: when publicly held targets are incorporated outside of Delaware, the targets' states of incorporation are no more likely to be designated for forum than any other court. 2. However, when it comes to private target deals, Delaware courts are chosen only 20% of the time, even in deals for targets incorporated in Delaware, and never for private targets incorporated elsewhere. They are also never chosen in deals structured as asset purchases. 3. A forum goes unspecified in deals involving less experienced lawyers and in deals in the financial industry. 4. Arbitration of an entire contract is limited to private target deals, is absent only in the largest deals, and is more common in cross-border deals, 5. More focused arbitration clauses--covering price-adjustment clauses--are common even in the largest private target contracts. 6. Specific performance clauses-prominently featured in recent high-profile M&A litigation-are less common when inexperienced M&A lawyers are involved and in the financial industry, and are more common in public target deals.
experiments such as regression discontinuity or interrupted time-series ("event study") designs, as few M&A contract choices are plausibly determined by factors that reflect exogenous thresholds, discontinuities, or events (and when they are, external validity remains a concern, often as serious as omitted variable concerns about standard case-control studies, such as this one 
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These findings are consistent with the hypotheses that (a) Delaware courts' strengths are unique in, but limited to, corporate law, even in the "corporate" context of M&A contracts, (b) the advantages of arbitration in M&A are related to the value of appeals, trust in courts, and value-at-risk as much as litigation costs, and (c) the quality of lawyering varies significantly, even on the most "legal" aspects of the M&A contract.
The plan of the paper is as follows. Part I reviews prior empirical literature on DMPs. Part II applies economic theory, with an emphasis on how law and economics interact, to develop hypotheses on how background substantive law affects the value of DMPs in M&A contracts, and on how deal lawyers as agents may have private incentives to include or shape DMPs of various kinds. Part III introduces data on the incidence of DMPs in M&A contracts, and Parts IV through VI tests the hypotheses developed in Part II against that data. The paper concludes with a brief discussion of normative and practical implications.
I. PRIOR EMPIRICAL LITERATURE ON DMPS IN M&A CONTRACTS
Prior empirical work on the content of contracts of any kind is relatively uncommon. Prior work focused on M&A contracts is even more so. Prior empirical studies of DMPs in M&A contracts can be counted on one hand. Two excellent prior studies focus on clauses designating law and forum in M&A agreements, but produce contrasting results: Eisenberg & Miller 2006 (E&M) , who find that New York does better than Delaware in attracting contract designations, after accounting for the parties' states of incorporation, 4 and Cain & Davidoff 2010 (C&D), who find that Delaware does better, and continued to gain market share in the 2000s. 5 In addition, several studies by Eisenberg and Miller and a small number of other studies report data on other types of DMPs-including arbitration clauses, jury waivers, and attorneys' fee provisions-in various kinds of "material" contracts filed by public companies with the SEC, including merger or asset purchase agreements. These studies are briefly reviewed here.
E&M study 412 M&A agreements filed with the Securities and Exchange Commission (SEC) in 2002. They report Delaware law was chosen 32% of the time, and Delaware courts 16% of the time. 6 They find intuitive positive correlations between (on the one hand) choice-of-law and forum and (on the other hand) the states of incorporation and principal places of business of buyers and targets, and to a lesser extent, location of attorneys 300
Harvard Business Law Review [Vol. 2 for the reporting firms. 7 In regressions, they find Delaware is chosen more than any other state, but after controlling for state of incorporation, firms MOVE AWAY FROM DELAWARE, towards New York and California. 8 However, for publicly held targets, Delaware was more likely to be selected for law (47% public target v. 23% private target) and forum (51% v. 15%), 9 a finding that E&M suggest is consistent with what they (at 1995) kindly refer to as the "Coates-Kahan hypothesis," viz., that a target's state of incorporation is an especially attractive choice of law for publicly held targets.
10
C&D study 1,020 merger agreements for publicly held targets with market capitalizations greater than $100 million between 2004 and 2008. 11 They find that Delaware law and courts were chosen in their sample more frequently (66% and 60%) than any other state. 12 They also report that Delaware was chosen more often for both law and forum when deals were larger, when either buyer or target are incorporated in Delaware, the deal is allcash, or the buyer retains a top ten law firm.
13 They find a net flow of choiceof-law and forum selection towards Delaware rather than away in public company merger agreements, controlling for target states of incorporation, but towards New York as well.
14 They also find that the preference for Delaware increased in the mid-2000s, with flows negative in 2004 but positive in 2008.
15 C&D also study a separate sample of deals from the same period that wasstudied in E&M, and find that differences in their results can be attributed to time trends and different samples-i.e., the mix of public and private targets and different deal structures (stock and asset purchase agreements) in 
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16
Arbitration clauses have also been studied. They are included in 19% of both merger agreements and asset purchase agreements included among a large sample of material contracts filed by public companies with the SEC in 2002.
17 This is much lower than the 75% incidence of arbitration clauses found in consumer contracts of large public corporations, but higher than the11% overall found in "material" contracts filed by public companies with the SEC.
18 A survey of the Fortune 1000 in the late 1990s found that firms reported that they were significantly less likely to use arbitration in corporate finance matters than in other matters (12% vs. 42% for contract disputes generally), and most surveyed expected a decline in arbitration of corporate finance contract disputes.
19 Firms reported using arbitration to save on cost and time, to avoid discovery and creating legal precedent, because it created a more satisfactory process, and because they were in disputes with international parties. 20 Firms reported avoiding arbitration because of the difficulty of appeal, because arbitrators were not confined to legal rules, because arbitrators lacked expertise in certain subjects, and because arbitration resulted in compromise outcomes. 21 This prior research has failed to resolve the question of why some, but not all, M&A contracts include arbitration clauses.
No prior empirical study of DMPs has focused on specific performance clauses. This gap in prior research is noteworthy because of the prominent role that such clauses played in several M&A disputes that emerged from the financial downturn in 2008. One example was the dispute between United Rentals, the largest equipment rental company in the world, and Cerberus Partners, a prominent private equity firm. 22 The dispute was not settled and led (surprisingly) to a bench trial and court decision. 23 The Delaware Chancery Court relied on an obscure judge-made principle of contract interpretation, instead of the language of the contract, to find that a specific performance clause in the contract for a deal between the litigants had no legal meaning. While E&M include both public and private targets, and control for public target status, they do not match public and private targets, or otherwise control for interactions between public company status and other potential confounding variables, such as size, which clearly correlates with ownership.
25
In addition, they do not control for deal structure, which has important implications for the law governing an M&A contract, as discussed in Part II below.
26 Thus, while their findings supporting the "Coates-Kahan" hypothesis are highly suggestive, they could stand additional testing, and one of the aims of this article is to replicate and more carefully test their findings.
C&D limit their sample to public company targets, and do not study the contrast at all. They justify their sample selection on three grounds: public target deals are bigger and more "significant and complex," private target deals are more heavily negotiated, and not all private target deals are observable. 27 It is true that size and public company status are correlated-but many private companies are very large. 28 In fact, most US companies with more than $250 million in revenues are privately held and the dollars involved in private target M&A are of the same order of magnitude as those involved in public target M&A.
29 It is also far from clear that public target deals are "more complex," as C&D assert-public and private target deals differ in a variety of ways, but each type of deal contains important and complex types of contract provisions not found in the other. 30 From the perspective of law and lawyers, finally, there are many more private target deals than public target deals; many more M&A contracts for private target deals; and many more lawyers drafting and negotiating M&A contracts for private target deals.
It is also not clear that private target deals are more heavily negotiated, as C&D assert. 31 While there are elements of a private target contract (e.g., indemnification provisions) that are missing from public target contracts, the reverse is also true (e.g., fiduciary duty provisions). The intensity or weight of negotiations is a nebulous concept: does it refer to the subject psychological perceptions of the negotiators, or to the complexity of the contract (which C&D inconsistently claim is actually greater for public company deals), or to the degree to which the price is affected by various non-price 25 Compare Coates, Powerful and Pervasive Effects, supra note 1,at 6, with Eisenberg & Miller, Ex Ante Choices, supra note 4, at 1981. 26 C&D also note that E&M do not account for the simultaneity of the choice of forum and choice of law in a given M&A contract. While true, the point does not invalidate E&M's basic observational findings; C&D's effort to account for simultaneity is not convincing; it remains unclear whether a theoretically valid means of coping with simultaneity of DMP choices is possible, given current statistical technology. See Cain &Davidoff, supra note 5, at 125.
27 Id. at 100-01. 28 Coates, Powerful and Pervasive Effects, supra note 1, at 6, 13. 
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Managing Disputes Through Contract 303 terms (which would be an interesting but difficult issue to investigate)? Whatever it means, no existing evidence that supports claimed differences on this score could justify ignoring private target deals. C&D's best point on this issue is that not all private target M&A contracts are observable, which is true. Only contracts for deals that are "material" under the securities laws for the bidder are required to be filed with the SEC. As a result, any sample of private target contracts will not necessarily be representative of the entire population of private target contracts. However, "materiality" is defined by reference to the bidder, and many publicly held bidders are surprisingly small in size. 32 As a result, private target M&A contracts available at the SEC run the range of target size from very small to very large. Private targets (and the contracts studied in this paper) span across the full range of industries for US companies generally, can be found in every region of the US, and are represented by the full range of law firms. On all of these dimensions, the available private target contracts and the unobservable ones are likely to be similar.
While observable private target deals should be comparable to public target deals on size, industry, and law firms, there may be other dimensions on which the deals differ. For example, public company bidders are subject to their own public reporting obligations, may need their own shareholders to approve a deal, and have publicly listed stock to use as deal currency. Those differences may make it easier (or harder) for them to accomplish certain kinds of deals, which may in turn be reflected in M&A contracts. That said, the number of private-target deals for which SEC-filed agreements are available is large, and the deals are important, and the contracts are likely to differ more from public target M&A contracts than from private target M&A contracts not filed with the SEC. 33 The DMPs contained in those agreements, and the contrasts with public target M&A contracts, are thus of interest to lawyers working on those deals, to courts resolving disputes about those deals, and to academics interested in understanding the full range of contracting choices in the world of M&A, and in understanding the degree to which DMP choices cause the procedural laws on the books to differ from those applicable in practice.
II. THEORY: THE LAW AND ECONOMICS OF DMPS AND DEAL LAWYERS
Two branches of economics, as applied to law, are relevant to DMPs in M&A contracts. The first concerns ownership dispersion, which varies significantly among US firms. 34 A number of consequences for M&A flow from dispersed ownership, based on the interaction of law and the economics of ownership. A second branch of economic theory-agency theory- As a starting point, one might expect that the sophisticated kinds of lawyers involved in drafting and negotiating M&A contracts would specify the "best" court system for dispute resolution. What the "best" is might not always be clear, but courts have a number of attributes that can be observed, including speed, cost, and specialization, which can be expected to produce expertise, given frequent enough litigation. On all three of these dimensions, the Delaware Chancery Court is widely viewed as better than other courts.
35
A straightforward hypothesis, then, would be that Delaware courts would be specified more frequently than other courts in M&A contracts. Let us call this the "Delaware Courts are Generally Best" hypothesis.
Alternative Hypothesis 1a. Delaware courts will be designated more often than other courts in all types of M&A contracts involving all types of companies.
This, essentially, is the view of C&D, reviewed above in Part I, who conclude: "our results provide support for the theory that Delaware competes by providing quality governing law, and particularly, adjudicative services."
36
B. Alternatives: The Coates-Kahan Hypotheses
A contrary view is that Delaware courts are chosen in M&A contracts only or primarily because of Delaware's dominance as the leading state for incorporation, a dominance that is strongest for public companies. This alternative "Coates-Kahan hypothesis," first set out and supported by E&M, 37 is worth developing in more detail, since the economic and legal factors underlying it-both derived from the ownership dispersion that typically accompanies public company status-are more complex than might first appear. In fact, a family of related and alternative Coates-Kahan hypotheses can be tested empirically.
Ownership dispersion both creates higher costs for owners to act collectively (e.g., to sell shares simultaneously to the same buyer) and interacts Although neither approval rules nor fiduciary duties are formally triggered by the ownership of companies, their practical significance grows as ownership is dispersed. In particular, fiduciary duties are more important for targets with dispersed ownership. These duties can be expected to generate litigation owing to their vague nature and because they can "trump" otherwise enforceable contracts. This is particularly evident in cases involving socalled "fiduciary outs" and "no-shop clauses," which are contract provisions attempting to specify when a target board must accept a "topping bid" that is brought after an original M&A contract is signed, or negotiate with or provide information to the topping bidder.
40 Fiduciary duties also impose important limits on break fees that are payable to the initial bidder if a topping bid is accepted by the target. 41 Because public companies are more likely to have dispersed owners than private companies, these duties are most important in public target deals. As a result, contracts in M&A transactions involving publicly held targets are more likely to choose a forum for dispute resolution that can be expected to produce generally acceptable legal decisions in a relatively rapid fashion.
42
So far, this analysis would generate a slightly modified version of the Delaware Courts are Best hypothesis: Delaware courts are best at resolving disputes involving public companies, which means that they will be chosen more often than other states when an M&A transaction involves a public company. But corporate law is not the same in all states. While corporate 38 ADOLF A. BERLE & GARDINER C. MEANS, THE MODERN CORPORATION AND PRIVATE PROPERTY 127-38 (1932) . 39 ROBERT C. CLARK, CORPORATE LAW 35-39 (1986 42 It should be noted that ordinary derivative lawsuits brought by shareholders in response to an M&A transaction, claiming for example that the target board failed to follow its fiduciary duties in approving a deal, would not be bound by the forum selection clause in the M&A contract, and such suits could be brought in any state or federal court with jurisdiction, including but not limited to courts in the target's state of incorporation. Nor would litigation brought by a hostile or topping bidder seeking to enjoin deal protections contained in the initial bid contract. But disputes arising under the contract between the bidder and target would be covered by such a clause, even if the issues involved are primarily ones governed by corporate law, such as whether a given contract provision was consistent with the target's fiduciary duties. [ In general, these differences will be more likely to track the target company's state of incorporation, as opposed to the bidder's state of incorporation, or the location of the target or bidder's headquarters or operations. These differences become most salient when a deal is most likely to generate corporate law disputes, i.e., when ownership is dispersed, as with a public company target. Thus, it is particularly the interaction of public company status for the target, and the fact that the target is incorporated in Delaware, which will make Delaware courts the most expert resolvers of disputes likely to arise for a given M&A transaction. Thus, one version of the Coates-Kahan hypothesis is not merely that Delaware courts will be best only or primarily in public company M&A, but also that they will be best only or primarily in public company M&A involving Delaware targets.
Whether targets is a separate, if related question. If the importance of corporate law is generally a key factor in forum selection, but Delaware courts are not particularly good at it, then deal lawyers in publicly company deals can be expected generally to choose a forum for dispute resolution that matches the target's state of incorporation when the target is a public company, but not otherwise. This would still lead to dominance by Delaware, since most public companies are incorporated in Delaware, but the key fact would be the match of forum and target incorporation public company deals. But if Delaware courts are particularly expert in resolving corporate law disputes, and courts elsewhere-even courts in the target's state of incorporation-are not particularly expert in corporate law, even of their own state, then the tendency of forum to match the target's state of incorporation in public target deals would be limited to Delaware.
Two competing versions of the Coates-Kahan hypothesis follow:
Alternative Hypothesis 1b1. Courts in the target's state of incorporation will be chosen as forum for dispute resolution more often in public target bids than in private target bids. Alternative Hypothesis 1b2. Delaware courts will be chosen as the forum for dispute resolution in bids for public targets incorporated in Delaware more often than in private target bids, or in bids for public targets incorporated elsewhere.
C. Deal Structure
A second consequence of ownership dispersion bearing on forum selection concerns deal structure. Some deal structures (mergers, tender offers) offer a way to acquire the stock of dispersed ownership efficiently. Other deal structures (asset purchases, stock purchases) do not. Publicly held targets tend to be acquired through the former deal structures, privately held targets are more often acquired through the latter deal structures, 49 so that deal structure, too, should correlate with Delaware forum selection, in part by mediating the effects of ownership dispersion.
But even among private target deals, deal structure should correlate with Delaware as a forum for two additional reasons. First, asset purchases do not require any particular corporate law mechanism to function. Mergers, by contrast, do require reliance on corporate statutes. A merger is as much a creature of statute as a corporation itself. The same is true of reverse stock splits. Moreover, a merger is coercive, as is a reverse stock split. That is,
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Harvard Business Law Review [Vol. 2 shareholders who vote against a merger can be forced to accept merger consideration provided the required number (usually a majority) of shareholders approve the merger. Coercion can generate conflict; conflict in the corporate context results in shareholder lawsuits, based either on fiduciary duties or, if available, appraisal statutes, or based on special disclosure obligations imposed in the merger context. In short, M&A bids structured as mergers interact more strongly with corporate law than bids using other deal structures. In addition, the well-regarded courts in Delaware are the Chancery Courts, which have no general jurisdiction over asset purchases. Delaware courts other than the Chancery Court have no special reputation or advantage over courts in other states. Stock purchases fall somewhere between mergers and asset purchases. They do not rely on coercive, potentially conflict-generating corporate law rules, but they do draw on the basic stock-ownership characteristic of the corporate form, and related corporate law, in a way that asset purchases do not. Moreover, Delaware Chancery Courts do have general jurisdiction over stock purchases.
Two related empirical implications of the Coates-Kahan hypothesis follow:
Hypothesis 2. Deals structured as asset purchases will be least likely to specify the target's state of incorporation as the forum for dispute resolution. Hypothesis 3. Deals structured to include a merger will be more likely to specify Delaware as the forum for dispute resolution than deals structured in other ways.
D. The Role of Lawyers in Designating Choice of Forum
In addition to reasons drawn from the economics of dispersed ownership, DMPs may be influenced by the economics of the agents (lawyers) of the parties to an M&A transaction. Legal services are largely a credence good, 50 for which service providers (lawyers) have a fair amount of autonomy in diagnosing and recommending certain choices by clients, even sophisticated corporate clients, particularly in respect to the most "legal" aspects of a contract, such as DMPs. Even if market pressures constrain lawyers from pursuing their own ends in making recommendations to clients, those pressures are likely to be weak at best, given the inability of observers to know precisely why a given contract term was chosen, and whether it was the lawyers, or the client, who ultimately was responsible for the choice. 
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As a result, one can expect two kinds of lawyer-related influences on DMPs. First, some choices may reflect differing levels of M&A experience and expertise, which vary across lawyers and law firms. Some law firms may be more likely to select a given court for reasons having nothing to do with the interests of the parties, and more to do with their own familiarity with the court. Second, other choices may produce private benefits for lawyers. Selection of a particular court might be more likely to result in litigation, which could benefit the lawyers involved, if they are partners in a firm that also provides deal-related litigation services. These choices may not be consciously made against client interests, if there are good faith reasons (such as those described above) that the courts involved are attractive for other reasons.
Specifically, in regard to the choice of forum, law firms that have a great deal of experience working for public companies are more likely to provide services to Delaware companies, have expertise in Delaware law, and be familiar with Delaware courts. The reverse is also likely to be true: because most private companies are not incorporated in Delaware, law firms that work on a large number of primarily private target deals are less likely to designate Delaware courts.
Hypothesis 4. Delaware is less likely to be chosen by law firms that handle a large number of private target deals.
E. Arbitration
What about other potential forum choices? As just noted, asset purchases are not subject to the jurisdiction of the Delaware Chancery Courts, and others involve companies with no Delaware contacts. Suppose a given M&A transaction does not involve a public company, so there is no strong corporate law reason to think Delaware courts particularly expert in resolving potential disputes. How might deal lawyers obtain some of what are thought to be benefits of Delaware courts-speed, the absence of juries, or expert adjudicators-when there is no particular reason to choose Delaware?
Arbitration is one possibility. Arbitration also has the powerful advantage of generally being cheaper than litigation in court. Arbitration also might be attractive to a foreign bidder, which would reasonably worry that courts in any particular US state might favor the domestic party in a dispute with the foreign bidder. Other advantages of arbitration in other contexts, such as the lack of discovery, would seem to be less important in the M&A context, because corporate litigants are less likely to share information with the media or other potential plaintiffs than might be the case in consumer contracting.
However, as noted in Part I, arbitration suffers from some drawbacks. For example, there is a widely held view that it often results in "split deci-[Vol. 2 sions," or "compromise verdicts," which not be attractive in some contexts to either party to an M&A deal. Arbitration decisions can also generally be appealed only on limited grounds. Both compromise verdicts and reduced appeal rights mean that arbitration decisions can be expected to be less "accurate" (measured against some theoretical best legal outcome) than other decisions. As deal and dispute size rise, these disadvantages will become more important relative to the cost advantages of arbitration.
Together, these factors suggest the following hypotheses:
Hypothesis 5. Arbitration will be less common in public target deals (for the reasons that choice of the target's state of incorporation is attractive). Hypothesis 6. Arbitration will less common in large deals. Hypothesis 7. Arbitration will be more common in cross-border deals.
A final reason for arbitration in bids for private targets is that price adjustment clauses seem to be tailored for specialized arbitration by auditors. Unlike corporate law issues, price-adjustment disputes focus to a large extent on what are essentially accounting disputes: whether working capital has been measured correctly, or whether inventory was valued correctly. While accounting issues are not always easy, they are typically more "rulelike" than legal issues such as those common to fiduciary duty disputes, or to claims of fraud or disputes requiring contract interpretation. Even the most expert courts are unlikely to do a better job of resolving disputes of this kind than specialized auditor-arbitrators. In the context of these clauses, even very large deals may benefit from arbitration, since it is unlikely that there will be any improvement in the outcome from an appeal to a nonspecialized court. This suggests a final arbitration-related hypothesis:
Hypothesis 8. Arbitration will be common in contracts containing price-adjustment clauses, even in large deals, but will be limited to disputes over those clauses.
F. The "Puzzle" of No Designated Forum
As noted by E&M, some M&A agreements leave out any designated forum for dispute resolution, presenting an apparent puzzle. What explains the absence of a forum selection clause in M&A agreements? One hypothesis is transaction costs. Perhaps some deals are too small to bother with finetuning. Deal size no doubt plays a role in determining how much lawyer time can be cost-effectively devoted to contract advising, drafting and negotiation. This leads to a simple hypothesis:
Hypothesis 9. The absence of a forum selection clause will be less common in larger deals.
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However, it is unclear whether costs alone can explain the absence of forum selection clauses, since-if there were a generally agreed-upon best forum (or small set of best fora), then it would be inexpensive to rely upon boilerplate to designate that forum (or one of those fora). A more refined version of this hypothesis-similar to the conjecture in C&D 51 is that a forum selection clause may be unnecessary, and if it imposes more than trivial costs to negotiate, it would be simpler to leave it out. Thus, if both bidder and target are located or incorporated in the same state, such that no other court system would have jurisdiction over deal-related disputes, there would be no reason to designate the courts of that state for dispute resolution. 52 Thus, this version of a transaction cost hypothesis would posit that a court would be chosen less often if both bidder and target were based in a single state.
Alternative Hypothesis 10a. The absence of a forum selection clause will be less likely if the bidder and target are incorporated or headquartered in different states.
Another hypothesis is bargaining breakdowns. Some (but not all) bidders and targets may systematically disagree about which forum to select, and risk a bargaining breakdown if they each insist on their preferences. The parties then purposefully leave a forum selection clause out to avoid a dealkilling disagreement. In particular, geographic contacts for the bidder and target may give rise to different interests in seeking to litigate disputes in different court systems. For example, a dispute between a California-based bidder and a New York-based target could be litigated in either California or New York, making advance specification of a forum for dispute resolution more contentious. Or to put the other way around, if a bidder and target were both based in New York, it seems more likely that the contract would designate New York as the forum than to leave the forum open. This would lead to the opposite of the transaction cost hypothesis:
Alternative Hypothesis 10b. The absence of a forum selection clause will be more likely if the bidder and target are incorporated or headquartered in different states.
A third hypothesis derives from the economics of agency costs. It is possible that inexperienced deal lawyers do not think about the issue. Experienced deal lawyers-which are also lawyers who specialize in M&A-maintain or seek out and use good boilerplate templates for their contracts. Even if including a forum selection clause is cheap and simple for experienced lawyers, it may not even occur to inexperienced lawyers to include 312 Harvard Business Law Review [Vol. 2 one and if they do not maintain good contract boilerplate templates, they may leave such a clause out inadvertently.
Hypothesis 11. The absence of a forum selection clause will be more likely if the law firms involved have less experience in M&A.
G. Specific Performance Clauses
The type of DMP given least attention in prior research are clauses designed to increase the odds that a court will grant specific performance in the event of an attempted breach. At the outset, it should be noted that such clauses differ from other DMPs in one legal respect: they attempt to direct a court to use a choice of remedy that is, as a matter of equity, ultimately a matter of judicial discretion, and one that cannot be determined by the parties alone, since the traditional doctrinal test for specific performance entails consideration of interests other than the parties, such as practicality and the costs that a non-damage remedy will impose on the court system. 53 Nevertheless, one aspect of the test for specific performance is whether the parties have an adequate remedy at law (i.e., an adequate damage remedy), and courts seem willing to take at face value contractual stipulations that conventional damages will not be adequate.
54
When can we expect specific performance clauses to be included? Specific performance clauses are likely to be most important in deals for public targets. That is because damage remedies in public target deals are likely to be unavailing, whether for bidder or target. For bidders, if the target has breached a representation or covenant, the bidder's only meaningful remedy will typically be to refuse to close. Post-closing, a public target's shareholders are dispersed, making enforcement of judgments against them intractable in most deals. 55 If a target breaches by refusing to close on some pretext, a bidder will find it difficult to prove damages with any certainty, since the value of the deal will exist in "synergies" (cost savings or revenue enhancements) that can only come post-closing, as a result of operational changes by 53 See Niagara Mohawk Power Corp. v. Graver Tank & Mfg. Co., 470 F. Supp. 1308 Supp. , 1324 Supp. (N.D.N.Y. 1979 ) ("Courts of equity are reluctant to grant specific performance in situations where such performance would require judicial supervision over a long period of time."). 54 See, e.g., Hexion Specialty Chem., Inc. v. Huntsman Corp., 965 A.2d 715 (Del. Ch. 2008) (granting specific performance of all covenants of bidder save obligation to close, in accordance with court's interpretation of the contract, and not engaging in any analysis as to whether the target in fact had an adequate remedy at law, or what standard should apply in deciding whether to grant specific performance). But cf. El Paso Natural Gas Co. v. Transamerican Nat'l Gas Corp., 669 A.2d 36 (Del. Ch. 1995 
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Managing Disputes Through Contract 313 the bidder that at the time of breach will remain in the future, and be subject to many contingencies. For public targets, a threatened breach by the bidder also usually involves the refusal to close. In few public target deals are target shareholders paid with earn-outs, debt consideration subject to set-off, or other significant post-closing payments, on which the bidder could renege. 56 As with the bidder, a public target will have a hard time proving damages from a threatened refusal to close by the bidder. This is because the damages involved-the deal consideration less the value of the target prior to the deal, effectively equal to the deal premium-requires valuing the target (and if the consideration is stock, also requires valuing the bidder). While market prices may provide a means to value the target in normal circumstances, a bidder accused of breach will typically argue that it is the target that has breached, which explain the bidder's refusal to close, 57 so the target's market price is based on imperfect information, making it a poor means to value the target.
58
In addition, the harm to the target from breach may exceed the deal premium, because the breach may lead the market (including investors, creditors, customers, and suppliers) to believe that the bidder found some problem with the target and that was the true cause of the breach, resulting in further harm to the target's franchise. Finally, some courts have ruled that a target may not sue for the deal premium, because it would have been paid to target shareholders, not to the target, and because the agreement contained a no-third-party beneficiaries clause. Courts have also ruled that target shareholders (who were not formally parties to the agreement) could not sue either, leaving the bidder's breach without remedy, but for provable out-ofpocket reliance damages to the bidder.
59
In private target deals, by contrast, the target (or its shareholders) typically provides meaningful post-closing indemnification commitments to the bidder, making damage remedies the natural means to address breaches by 56 See id. 57 See, e.g., In re IBP Shareholders Litig., 789 A.2d 14 (Del. Ch. 2001) (bidder refused to close, claiming a material adverse change and breach of representations; court declined to find a material adverse change and specifically enforced contract).
58 Liquidated damage clauses might be another way to cope with the difficulty of proving damages, but such clauses are not commonly found in M&A agreements. Break fees and reverse break fees, which are similar, are found, and increasingly so, in many M&A deals, but such fees are typically payable upon specified termination events (for example, if the deal is topped by a third party, or if it has not been closed after a specified amount of time due to the failure to obtain regulatory approvals or financing), rather than serving as a general remedy for breach of the covenant to close by the buyer. Such fees are most commonly found in deals in which private equity funds, or affiliated "shell" companies, are the bidders, primarily to address the optionality that buyout deals have always provided the bidder/sponsors. Harvard Business Law Review [Vol. 2 the target, rather than a refusal to close by the bidder. Such deals are subject to fewer contingencies, take less time, and often can be closed simultaneously with the signing of the contract, making pre-closing breach by the target less of a problem for buyers. For both targets and bidders, the more typical breach scenario is not pre-closing refusal to close. For bidders, the typical breach scenarios are actions that reduce the value of the deal to the bidder, which can be remedied with damages; and for targets, the typical breach scenarios are refusal by the bidder to pay post-closing contingent consideration, which again can be remedied with damages. In sum:
Hypothesis 12. Specific performance clauses will be more common in public target deals.
The risks of non-consummation, and of damage remedies falling short, moreover, will straightforwardly increase with bid size, as larger deals typically involve larger uncertainties in valuation, or knock-on effects from refusal to close. Thus:
Hypothesis 13. Specific performance clauses will be more common in larger deals.
Finally, drawing on the legal agency cost discussion above, one can expect that law firms with little deal experience may not recognize the foregoing risks, particularly for law firms with little public deal experience.
Hypothesis 14. Deals involving law firms with little deal experience, particularly little public target deal experience, will be less likely to include specific performance clauses.
III. EVIDENCE ON DMPS IN M&A CONTRACTS
The foregoing hypotheses are tested using two datasets. One sample consists of randomly chosen control bids for US targets in 2007-2008 (the control bid dataset). These bids are initially drawn from Thomson Financial's M&A database, as described below, but consists primarily of handcoded data taken from SEC filings and the relevant M&A contracts, as well as data from Compustat for publicly held companies. A second sample consists of data on the M&A experience of the law firms who worked on the control bid sample, based on their appearances in Thomson Financial's M&A database in the period 2000-2006 (the law firm dataset).
A. Construction of Control Bid Dataset
The control bid dataset begins with all control M&A bids, i.e., where the bidder seeks to own at least 50% of the target, reported in Those bids are then reviewed to compare the ratio of target assets to bidder assets as reported by Thomson. This ratio should roughly predict the probability a given bid includes an M&A contract filed with the SEC, because SEC rules require public bidders to file all "material" contracts as an exhibit to a Form 8-K (or Form 10-Q or 10-K).
60 Bids with a ratio in excess of 20% (n=108) are then reviewed in alphabetical order, and where a deal contract is found in the SEC's EDGAR system, near in time to the reported bid announcement date, the bid is retained, and otherwise dropped.
61 Additional bids meeting the above criteria were reviewed until a sample of 60 arm's-length, resolved control bids for privately held US targets announced in 2007 and 2008 for which M&A contracts were on file with the SEC was generated.
Next, each of these private target control bids was matched with a control bid for a publicly held US target. For each private target bid, a corresponding public target bid was chosen in which the public target's industry was as similar to the private target as possible, based on SIC codes, and, where there were more than one same-industry bid from which to choose, as close as possible in bid size. Each public target's SEC filings were reviewed near in time to the bid announcement date to verify that the deal agreement was filed. The public company status of the target was v erified-again, Thomson misclassifies a large number of bids as involving public targets that either never were public or had "gone dark" before the bid. Hostile and unsolicited bids were dropped (including many not so classified by Thomson) unless they resulted in an eventual deal agreement.
Finally, each deal agreement in the sample was reviewed and coded twice, first by research assistants, and then by the author, with any intercoder mismatches being reviewed again by the author. The name of each 60 While the law determining "materiality" is complex, a bid involving a target with assets that exceed 20% of the bidder's assets is likely to be "material," and in any event is separately required to be disclosed. See SEC Regulation S-X, 17 C.F.R. § 249.308 (defining "significant" acquisitions).
61 Six bids were dropped because no agreement could be found; two were dropped because Thomson misreported bidder ownership and were freezeout transactions, rather than arm's-length bids; and one was dropped because the target was in fact a public company. [Vol. 2 target, bidder, bid announcement date, and a link to each deal agreement are contained in Appendix B.
62 By construction, this sample is representative not of arm's-length control bids overall, nor of arm's-length control bids for US targets, but of arm's-length control bids for privately held US targets that were large relative to the size of the publicly held bidders, as well as arm'slength control bids for publicly targets of the same size and in the same industries. These constraints were necessary to generate a dataset for which M&A agreements could be found on file with the SEC, since privately held companies do not file documents with the SEC, and since even where a publicly held bidder is involved, an M&A contract will not be filed unless the related transaction is material to the bidder. Nevertheless, this dataset is (to my knowledge) the most representative random sample of M&A contracts for privately held US targets for the period that has been assembled and made publicly available.
B. Detailed Analysis of Size-Matched and Industry-Matched Sample of Control Bid Dataset
As shown in Appendix C, the two samples consist of bids that, at the median of bid size, are statistically indistinguishable. The median difference in bid size across matched pairs of bids is $5 million, roughly 7% of the median bid. More than 60% have exact four-digit SIC industry matches, nearly all are matched by one-digit SIC code, and all are in the same fiveindustry Fama-French classification, even when breaking out finance separately as a sixth industry. Overall, the matches appear to produce a sample in which size and industry are largely eliminated as independent sources of variation in M&A practices, leaving ownership (and other factors) as potential causes of observed variation.
C. Construction of Law Firm M&A Dataset
The law firm dataset begins with the Thomson Financial M&A database for all bids announced in the period [2000] [2001] [2002] [2003] [2004] [2005] [2006] . Each law firm involved in any bid in that database was extracted, along with the size of the bid and the SEC status (public or private) of the target. For each law firm, the number of bids was counted, and dollar volume of those bids was summed, and then broken down by target SEC status and whether the law firm represented the target or the bidder. Two of these counts and sums are used as empirical proxies for the M&A experience of the law firms in the regression analysis below: ALLLAWSUM, which is the sum of the deal value of all of the deals on which the law firm worked from 2000 to 2006 as reported in Thomson, which represents the overall M&A experience of the law firm, and BID-DER_PRIV_COUNT, which is the count of the private target deals on which 62 See Appendix B. a law firm representing a bidder in the control bid dataset was reporting as having worked from 2000 to 2006 in Thomson, which represents the privatetarget deal experience of a given bidder law firm. 63 A dummy variable is also constructed from these variables: NEWBIE_LAW_PUBLIC, equal to one if the law firm was reported as having worked on less than $1 million deal value of public target deals from 2000 to 2006, representing law firms that might have some M&A experience but little experience on public target deals.
The law firm experience counts and sums are noisy. They consist only of M&A transactions for which Thomson includes law firm information, which is only a subset of the overall M&A population. Thomson, for example, frequently omits law firm information, particularly in transactions between private companies. In addition, many M&A transactions-particularly those of a small size-are omitted from Thomson altogether. Nevertheless, these counts and sums are reasonable proxies for M&A experience: law firms have an incentive to inform Thomson about their involvement, since "league tables" based on this database are frequently publicized in media reports, which can be expected to generate additional business for the law firms.
D. Summary M&A Data
Table 1 presents summary data on the M&A bids analyzed below, the companies involved in the bids, and the law firms identified in the contracts related to the bids.
As seen in Table 1 , M&A transactions for US targets vary strikingly in size, ranging from very small bids (under $1 million) to mega-deals (over $20 billion). The distribution of bid sizes is skewed, with a mean bid over nine times larger than the median. The vast majority of bids (93%) are completed, with all of the uncompleted bids involving public targets, as shown in Table 3 below. A small but substantial fraction (13%) involves a foreign bidder (i.e., they are cross-border deals). Most (77%) involve bidders headquartered in one US state buying a target headquartered in another state, and most (61%) also involve bidders and targets incorporated in different states. A sizeable number (38%) involve a target operating in a completely different industry than the bidder.
To proxy for the importance of corporate law considerations in potential contract disputes, bids are classified based on deal structure, into four mutually exclusive categories: asset purchases (13%), stock purchases (24%), and mergers (50%), a category that includes two-step bids that commence with a tender offer and a merger to freezeout the target shareholders remaining after the merger. The small residual category of deal structures (13%) consist of tender offers followed by reverse stock splits, and stock purchases followed by freezeout mergers. Most (59%) of the deals are for all cash consideration. Buttressing the plausibility of the law-firm related hypotheses (4, 11 and 14), 7% of the sample contracts contained clear errors. These errors included provisions that conflicted with one another, provisions that crossreferenced sections of the contract that did not exist, and provisions that used defined terms that were not defined in the contract. This 7% is a lower bound on errors in the contract, for two reasons. First, neither the author nor the researchers attempted to find the errors-they simply emerged as a result of coding the contracts for the provisions summarized above. Second, only clear errors were coded as errors-other kinds of errors (e.g., omissions, poorly worded sentences, unnecessary ambiguities, etc.) were not counted. The 7% lower bound on clear errors is consistent with a similar error rate found incidentally in Explaining Variation in Takeover Defenses: Blame the Lawyers. 
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Managing Disputes Through Contract 319 billion. 65 The two law firms with the most appearances in the control bid dataset were Skadden (eight deals in the control bid dataset), which worked on 816 deals reported in Thomson for 2000 to 2006 involving over $800 billion, and Latham (seven deals in the control bid dataset), which worked on 812 deals in Thomson for 2000 to 2006 involving over $275 billion. The distribution of M&A experience, however, is highly skewed: averages are typically nine to ten times larger than medians, reflecting a small number of law firms that handle a large volume of M&A transactions. Also buttressing the law-firm-related hypotheses is the fact that in fully one fourth of the control bid sample one of the companies relied on either no law firm or a solo practitioner or a law firm that had worked on less than $1 million worth of public target deals from 2000 to 2006.
In eleven deals (9%), one of the parties identified no outside law firm in the M&A contract, including seven bidders (6%) and four targets (3%). In addition, a sizeable share of deals in the sample designated solo practitioners (seven deals, or 6%), or designated law firms that had little or no reported deal experience in the 2000-2006 period: 16% of the targets and 12% of the bidders (this is exclusive of sample companies that did not designate an outside law firm). Because Thomson's database is far from complete, these data do not mean that the law firms actually had only that little M&A experience over that period. But these firms are likely to have had significantly less experience than firms at the opposite end of the M&A experience spectrum, such as Skadden and Latham. Finally, contracts involving such "newbie" law firms had twice the error rate as that of other sample contracts-again, consistent with the theory behind the law-firm-hypotheses. Table 2 presents summary data on the parties' headquarters and states of incorporation.
E. Summary Data in States of Incorporation and Headquarters of the Parties
Roughly half of both targets and bidders are incorporated in Delaware, in line with Delaware's overall share of publicly incorporated companies in the US. 66 The only state besides Delaware accounting for more than 5% of targets' states of incorporation is Nevada, which competes with Delaware.
67
Only 119 jurisdictions of incorporation are reflected in the above three deals, the "target" consists of multiple, commonly controlled targets, including one deal in which the targets are incorporated in more than one state, and in another deal, the bidder is an individual. One bidder and one target, each are national banks. More bidders are incorporated outside of the US (12%) than in any non-Delaware state. The foreign jurisdictions with more than one bidder are Canada (three), India (two), Italy (two), and South Korea (two). One bidder each is organized in the British Virgin Islands, the Cayman Islands, the Philippines, South Africa, and the United Kingdom.
Headquarters locations are far less concentrated, with foreign-based bidders outnumbering bidders in any given US state. (The sample consists solely of US targets.) New York is the most common headquarters location for bidders (11%), nudging out California and Texas (10% each). California is the most frequent location for targets (14%), just ahead of Texas (12%). For companies incorporated outside of Delaware, headquarters location correlates strongly for both bidders (0.79) and targets (0.68). One bidder is headquartered in Puerto Rico.
F. Summary Data on DMPs, Overall and by Target Ownership
Table 3 presents summary data on DMPs, and also compares incidence of DMPs across public and private target M&A deals. As can be seen, DMPs are quite common in M&A transactions, but also vary significantly in their incidence, ranging from 11% (for whole contract arbitration) to 52% for jury waivers, 75% for specific performance clauses of some kind, to 83% for arbitration of price adjustment disputes, conditional on a price adjustment clause.
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Managing Disputes Through Contract 321 In most cases, bids for public and private targets are strongly different, such that the p-values of t-tests (or, where appropriate, Wilcoxon tests or Ftests) are highly statistically significant. Arbitration is specified to govern the entire M&A contract ten times as often (20%) in private bids than in public bids (2%), and price adjustments are common (67%) in private bids, but uncommon in public bids (7%). Where the deal contracts include price adjustment clause, arbitration is nearly ubiquitous in private bids (89%), but not standard in public bids (25%).
Target indemnification is very common in private target bids (87%), but rare in public target bids (7%). A general clause providing for specific performance is more common in public target bids (73%) than in private target bids (48%), but specific performance relating to non-competition or equivalent clauses only are limited to private target bids (12%) and are not found in public target bids. Jury waivers and specific performance clauses in favor solely of bidders, by contrast, are about as common in public and private bids, even after dropping bids choosing arbitration or Delaware courts (where a jury waiver should be unimportant).
IV. CHOICE OF LAW AND FORUM
In this Part, the sample described above is analyzed to see how if two of the major types of DMPs-choice of law clauses and forum selection
clauses-are related to other observable characteristics of bids, bidders and the law firms involved. More specifically, two questions left unresolved in prior empirical articles on this topic (see Part I) will be explored in some detail: (1) when and why is Delaware chosen as a forum in M&A contracts, and (2) why do sophisticated parties to some M&A contracts fail to designate a forum for dispute resolution altogether? Table 4 presents more detailed data on the choice of law clauses and forum selection clauses in the full sample of 120 M&A bids. As can be seen from Table 4 , all of the contracts specified a choice of law, as in E&M. 68 However, 23% of the contracts did not designate a forum for dispute resolution-considerably lower than in E&M (who report 47% did not designate a forum), 69 but greater than the 14% reported in C&D, 70 and still a puzzle, as E&M note:
A. Detailed Data on Choice of Law and Forum
Given that the parties could easily select the forum as well as the applicable law-and given that the forum selected can sometimes be as important (if not more important) than [sic] the law chosen-the frequent failure of the parties to specify a forum for resolution of disputes presents a theoretical puzzle.
71
The puzzle of the missing forum selection clauses is explored more in Part IV below. 
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Arbitration with the American Arbitration Association is chosen as the forum for dispute resolution more often than any state other than Delaware or New York. As in E&M, there is a high correlation between choice of law and forum (0.52, p<0.000).
72 Less strong, but still statistically significant, are the pairwise correlations between target state of incorporation and both choice of forum and choice of law, and between target headquarters and each choice (see Table 5 ). As in E&M and C&D, Delaware is-overall-the most common choice for both law and forum, followed by New York. 73 No other state is chosen more than 10% of the time for either clause. However, from Table 3 above, one can also see that there are large differences between M&A choice of law and forum selection clause preferences between public and private target bids. When the target is public, Delaware law is chosen 55% of the time, and Delaware courts are chosen 47% of the time. When the target is private, Delaware law is chosen 22% of the time, and Delaware courts are chosen 8% of the time. In addition, Table 5 shows that the target's state of incorporation and its headquarters also correlate with both choices, and with each other. Before drawing any conclusions about the relative attractiveness of Delaware or other states for contract designations for law or forum, these relationships need to be explored more carefully. Law and Forum, Target Incorporation, Target Ownership, and Deal Structure To see whether the differences in the success of Delaware courts in attracting M&A contract designations are attributable to differences in target states of incorporation, or to differences in deal structure, which "The Powerful and Pervasive Effects of Ownership on M&A"shows are also correlated with target ownership, Table 6 breaks out these choices in a set of n-xn matrices. 74 As shown in Panel A of 
A. Relationships Among Choice of
porated in Delaware, but only obtain a modest number of designations in deals involving public companies incorporated outside of Delaware. More starkly, Delaware courts are never chosen in bids for private non-Delaware companies, and other courts are chosen about as often (50% vs. 53%) in bids for private Delaware targets as for private non-Delaware targets.
As shown in Panel B of Table 6 , Delaware courts' success in obtaining contract designations for dispute resolution is also concentrated in deals in which it is the Delaware Chancery Court and not the Delaware Superior Court has general jurisdiction within Delaware-that is, in stock purchases and mergers. In asset purchases, where the Delaware Superior Court would have jurisdiction over cases not involving equitable relief, Delaware is never chosen as the forum for dispute resolution-even in the seven deals involving targets incorporated in Delaware.
New York is chosen more frequently as the forum for dispute resolution in deals structured as asset purchases (40% of deals where a forum is designated) or stock purchases (16%) than Delaware or any other state. Likewise, with respect to choice of law, New York law is chosen more frequently for deals structured as asset purchases (44%) or stock purchases (28%) than Delaware (19% and 17%) or any other state.
In sum, while Delaware is the modal choice for both law and forum in M&A disputes, its dominance is attributable almost entirely to its corporate law expertise, which applies when the target is incorporated in Delaware and the transaction is subject to the general jurisdiction of the Chancery Court, which promulgates corporate law in Delaware. At least as of [2007] [2008] 2012] Managing Disputes Through Contract 325
Delaware courts do not appear to have gained any traction as a forum for resolving M&A disputes based on general contract law expertise, particularly when the transaction is an asset purchase, outside the general jurisdiction of the Chancery Court.
C. Regression Analyses of Choice of Forum
In this Part IV.C, three sets of regressions are presented to explore the factors that correlate with forum selection clauses, and the puzzling fact that a substantial number of M&A agreements fail to specify a forum at all. 75
Choice of Target State of Incorporation as Forum for Disputes
This section uses regression analysis to test whether Alternative Hypothesis 1a or one of the versions of Alternative Hypothesis 1b (from Part II) is more consistent with the data. In addition, Hypothesis 2 is tested. Four logistic regressions are shown in Table 7 . 76 In the first column, public target status (PUBLIC_TARGET) is regressed against the choice of the target's state of incorporation as a forum for dispute resolution. It is strongly positive, implying the odds that the target's state of incorporation will be chosen are nearly three times higher for public targets than for private targets. In the second column, target incorporation in Delaware (TARGET_D_INC) is included as a regressor, and the result is as expected: public status remains significantly positive, but Delaware courts are even more likely to be chosen if the target is a Delaware company.
So far, the results in Table 7 are inconsistent with Hypothesis 1, which would predict a statistically significant odds ratio for Delaware targets but 75 In unreported regressions, I fail to replicate the finding in C&D with respect to NY as a choice of forum, viz., that it is more likely to be chosen by non-NY bidders. However, because of the much smaller sample, there are only 16 sample deals in which NY was chosen for the forum, so little should be made of this non-finding. 76 C&D use simultaneous equations to estimate choice of law and forum, arguing correctly that the choices are interdependent. However, their main results (that Delaware gains designations relative to targets incorporated in Delaware, for both forum and law) do not differ qualitatively from their separate "naïve" regressions of each choice on its own (see Table 8 , columns 1 and 4, and 2 and 3), and their method for identifying each equation is unconvincing: courts make law, and factors that influence the choice or effects of one (e.g., jury waivers, arbitration provisions, and specific performance provisions, all analyzed in Parts V and VI, or whether a bid is for all cash, or whether the target and acquirer have the same state of incorporation) seem likely to influence the other, defeating attempts to disentangle the two in the way C&D attempt. Moreover, many other contract choices are also made simultaneously with choice of law and forum (e.g., other DMPs, deal structure, choice of representations and covenants), and these choices may also affect choice of law and forum-an intractable problem for simultaneous equation modeling, even with advances in computing. Nevertheless, as a robustness check, the regressions shown here are re-run in an unreported simultaneous probit model, following methods suggested in Maddala 1983.I use (as they do) separate target and bidder incorporation and all cash deals as a means to nominally identify the two equations in the system, and otherwise include the same variables for choice of law as reported above. The qualitative findings reported here are replicated.
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Harvard Business Law Review [Vol. 2 not for publicly held targets, and consistent with Alternative Hypothesis 1b1, which holds that corporate law matters generally to choice of forum in M&A agreements for public companies, and that Delaware courts are the most likely to be chosen for that reason. What about Alternative Hypothesis 1b2?
The above table shows that the loading on public targets is entirely due to targets incorporated in Delaware, and that the loading on Delaware targets is entirely due to public targets. That is, the "double match" between target states of incorporation and Delaware, on the one hand, and choice of forum, on the other hand, is limited to public targets incorporated in Delaware. In other words, Delaware courts are viewed as best at interpreting Delaware corporate law, but are not viewed as important otherwise, and courts outside of Delaware are not viewed as particularly good at interpreting their own state corporate law, even in public target deals where corporate law matters most. This conclusion is reinforced by column (4), which shows that a match between the target's state of incorporation and the choice of forum is less likely in asset purchases, even after controlling for public target status. Consistent with Hypothesis 2, target states of incorporation, and the related set of corporate law issues, are generally unimportant in asset purchases. In unreported regressions, stock purchases are tested, both separately and together with asset purchases, and they do not have any statistically significant relationship with a match between target state of incorporation and choice of forum. This is consistent with the idea that-at least for public target deals-stock purchases, which do trigger some corporate law issues, are viewed as within the special expertise of the Delaware Chancery Court, along with mergers.
Choice of Delaware as Forum for Disputes
The analysis in Section 1 reinforces the conclusion from Part IV.D that Delaware's attractiveness is confined to deals involving publicly held Delaware target companies structured as mergers, and more generally shows that
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Managing Disputes Through Contract 327 choice of target state of incorporation is most likely where corporate law disputes are more likely (for public targets and mergers). This section directly models the choice of Delaware as forum, and provides a further test of whether Alternative Hypothesis 1a or Alternative Hypotheses 1b1 or 1b2 is more consistent with the data, and also tests Hypothesis 3. Table 8 presents four logistic models of the choice of Delaware as forum selected in sample M&A contracts for disputes. In the first model, target company status as an SEC-registered company is included alone as a regressor. In the second model, target incorporation in Delaware is introduced, to control for the likelihood that Delaware courts would be viewed as an ideal forum for litigating disputes involving Delaware companies. In both models, the expected odds ratio on each regressor is above one: a deal for a public company is more likely to generate corporate law disputes, and a Delaware company is more likely to generate corporate law disputes that would fall within the acknowledged expertise of the Delaware courts.
In the third model, a dummy variable (NONMERGER) is introduced, which is equal to one if the deal structure is either a stock purchase or asset purchase, along with an interaction term (NONMERGER_X_PUBLIC), each of which proxies for the likelihood that corporate law issues are more likely to be important in disputes arising out of the deal. 77 The expected odds ratio on NONMERGER is below one, as asset and stock purchases are less likely to generate corporate law disputes than mergers or other deal structures relying on corporate law mechanisms such as reverse stock splits or freezeout mergers. The expected odds ratio for the interaction term is unclear-it is included to allow the NONMERGER dummy to carry only the effect of ordinary stock and asset purchases in the private target setting, rather than being diluted by the effect of public company targets.
Finally, in the fourth model, three additional regressors are added. LOG_BID_VALUE (the natural log of the bid value) is added as a proxy for the potential importance of disputes and/or the likelihood that lawyers working on the deal would have found it cost-effective to negotiate a forum selection clause. B_LAW_PRIV_NUM, a count of the number of private-target deals handled by the bidder's law firm in the 2000-2006 period, is also added. Private target deals are typically transactions that would not be within Delaware courts' jurisdiction, reducing the odds that the bidder's law firms would be particularly familiar with or favorably inclined towards Delaware courts.
78 FAMA_MONEYis a dummy equal to one if the target is in banking 77 One might have wanted to test just the effect of asset purchases alone on selection of Delaware as forum, consistent with Section 1, but because not a single asset purchase in the sample designates Delaware, the logistic framework is not properly specified using just asset purchases alone. 78 In unreported regressions, I also attempt to replicate the finding in C&D that the bidder using a "top ten" law firm (data taken from C&D Table 2) increases the odds that Delaware will be selected. While the presence of such a law firm does correlate positively with Delaware as forum in univariate analysis, the sign actually becomes negative and the variable is statisti- and disputes in such deals are likely to have less to do with Delaware's corporate law expertise than with banking or other laws. The expected odds ratio for LOGBIDVALUE is above one if one believes that Delaware courts are better, or are perceived to be better, in resolving large dollar disputes. The expected odds ratio on the private deal law firm experience variable and the banking dummy are below zero, reflecting the hypothesis that experienced specialists in private company deals or banking deals would be less likely to perceive Delaware as a better forum than other deal law firms. Table 8confirms the analysis in Part IV.B above: Delaware courts are most likely to be chosen in forum selection clauses in M&A contracts when the target is publicly held, when it is incorporated in Delaware, and when the deal is structured to be or include a merger or other corporate law mechanism. 81 The regression analysis also shows that Delaware is more likely to be chosen if the deal is large (controlling for all of the other factors in the model), but is less likely to be chosen if the bidder's law firm is highly cally insignificant in multivariate regressions. Again, this may be due to the smaller sample size; only 17 sample bidders relied on top ten law firms. 81 Similar results for these two variables were found in an unreported models of Delaware as the choice of law. The other regressors tested in this section for Delaware as a forum for dispute resolution were not significantly related to choice of law. In unreported regressions, I also confirm the finding in C&D that all cash deals are more likely to designate Delaware, both on its own and in combination with the regressors reported above, but the statistical significance of the variable is marginal (p>0.0.89) and inclusion of the variable does not affect the qualitative findings reported above.
Managing Disputes Through Contract 329 experienced in private-target M&A transactions, or if the target is a bank or other financial institution. The coefficients on the variables are stable, and the goodness-of-fit measure suggests that the model captures a large fraction of the variance in the data.
In unreported regressions, all of the results in Table 8 are confirmed if the sample is limited to public targets, with the exception of the non-merger and non-merger interaction terms, because public company targets so rarely use non-merger deal structures. When the same regressions are run on the private target sample alone, the same qualitative results as those reported in Table 8 hold, except that the bidder law firm private deal experience is not statistically significant, consistent with the idea that experienced private target law firms resist the attraction of Delaware as forum choice in public target deals, but have no reason to do so for private targets, since so few private target agreements designate Delaware for disputes resolution. The same qualitative results also hold if Delaware as a choice of law is included in the model, except that the statistical significant on targets incorporated in Delaware is weakened, due to the strong correlation between choice of law and target state of incorporation.
In sum, Delaware remains attractive for choice of forum in M&A transactions, as C&D argue, 82 but only in a subset of deals-large mergers among non-financial public company targets incorporated in Delaware. These findings are exactly as Delaware's reputation and expertise with corporate law would suggest. Admittedly, those deals are important, but the benefits of Delaware's expertise do not appear to carry over more generally to M&A contracts of all kinds, much less business contracts more generally, consistent with E&M. 
Deals That Do Not Designate a Forum for Dispute Resolution
One puzzle noted in Parts I and III is why so many M&A contracts omit forum selection clauses altogether. Table 9 presents logistic models of the absence of a forum selection clause in sample M&A contracts. In the first model, the regressor is CROSS_STATE, a dummy equal to one if the headquarters of the target and bidder are in different states, as a proxy for the potential for bargaining breakdowns, or alternatively as a proxy for transaction costs, as a test of the competing Alternative Hypotheses 9a and 9b.Based on the bargaining breakdown hypothesis, the expected odds ratio for CROSS_STATE would be above one; based on the transaction cost hypothesis, it would be below one.
In the second model, LAW_ALL_SUM-the sum of the bid values of all of the bids from [2000] [2001] [2002] [2003] [2004] [2005] [2006] 84 The expected odds ratio is below one, as more deal experience reduces the odds of leaving out a forum selection clause.
In the third model, FAMA_MONEY is introduced, again reflecting the finding above and elsewhere that banking M&A deals are different on a number of dimensions. In the fourth model, BIG_BID_VALUE is introduced, a dummy equal to one if the bid value is the highest quartile of bid values for the sample, as another proxy for transaction costs. The expected odds ratio is below one: the higher the value of the bid, the more is at stake in the event of a dispute, and the more valuable a forum selection clause. The regressions provide results that are inconsistent with bargaining breakdown hypothesis, weakly consistent with the transaction cost hypothesis, and strongly consistent with the lawyer experience hypothesis. Crossstate deals correlate with the absence of a forum selection clause, with an odds ratio below one (column (1)), meaning that it is more likely for a forum selection clause to be present in deals that cross state lines, and less likely for in-state deals. The odds ratio implies that the odds that a cross-state M&A agreement designates a forum are roughly one third those for instate deals. 85 This result, however, does not hold up when a control for bank deals-which on this dimension, too, are quite different-is introduced in column (3), and is not resurrected in column (4). Nor are large deals less likely to lack a forum selection clause, as shown in column (4), once the other variables included, inconsistent with Hypothesis 8. 85 Cf. Cain &Davidoff, supra note 5, at 17-18, who report that instate mergers represent 30% of the merger contracts in their sample that do not designate a forum for dispute resolution.
86 Bid value and the law firm experience variable are highly correlated (0.60, p<.0000), but a check of the variance inflation factor for the regressors does not indicate a large amount of multicollinearity in the model.
2012]
Managing Disputes Through Contract 331
The law firm experience variable, however, comes in as expected and statistically significant-more deal experience reduces the odds of omitting a forum selection clause-both on its own and in the combined model, consistent with Hypothesis 10. In unreported regressions, the experience of the law firm representing the bidder and the target were tested separately, and only the bidder's law firm had an effect similar to that reported for both law firms combined. This suggests that it is the bidder's law firm and not the target's that perceives there to be more at stake in negotiating forum selection clauses, such that its experience is brought to be in making sure they are included in M&A contracts.
V. ARBITRATION IN M&A CONTRACTS
Arbitration clauses can be viewed as a substitute for forum selection clauses. This Part explores how they are related to other observable characteristics of bids, bidders and the law firms involved. More specifically, given the availability of other DMPs (choice of law and forum, and jury waivers), which can produce much of the legal benefits of arbitration without the attendant risks, 87 why are arbitration clauses ever used other than in the smallest of M&A transactions, where the parties would be cost-sensitive?
Prior research has established that large companies commonly use arbitration clauses (see Part I), but do so less commonly in corporate finance settings, such as M&A. Indeed, the prior expectation of the author, based on experience handling scores of such transactions in practice, was that arbitration clauses-at least those covering the entire contract ("whole contract arbitration")-would be absent from all but the smallest transactions, where the cost advantages of arbitration might lead to their use. In fact, 11% of the sample includes whole contract arbitration clauses, concentrated in private target bids. Nor are they confined to small deals, as shown in Table 10 : they appear in the same share of private target deals between $100 million and $1 billion in value as they do in deals below $10 million.
Consistent with Hypotheses 5 and 6, however, whole contract arbitration is confined to private target deals, and does not appear in the very largest deals. Hypothesis 7. The dependent variable is a dummy equal to one if the contract contains a whole contract arbitration clause, and the model is logistic. The regressors are dummies equal to one if the target is a public company, if the deal is in the top quartile of sample bid value (i.e., over $242 million), and if the deal is a cross-border deal. Each variable is significantly related to whole contract arbitration, even after controlling for the others. No other observables correlate strongly with whole contract arbitration clauses. One might have thought, for example, that such clauses might be more common in deals that cross state lines, on the ground that arbitration is a neutral forum, but such deals are no more or less likely to rely on such clauses in this sample than other deals. One might have thought that deals involving targets incorporated in Delaware would be less likely to use such clauses, since those deals are more likely to rely on Delaware as a choice of forum, and because Delaware courts are often thought to be viewed favorably and as neutrals, but such deals are no more or less likely to rely on such clause than other deals. One might also have thought that contracts failing to choose a forum might be more likely to rely on arbitration, since the arbitration clause would be enforceable in any court system, but if anything, arbitration clauses are marginally less common in contracts that fail to designate a forum (p < 0.11).
Finally, one might have thought that only inexperienced law firms would rely on whole contract arbitration, and, indeed, a simple t-test of the mean of LAWALLSUM for deals relying on whole contract arbitration shows that the law firms involved have less experience than those deals that do not (p<0.03). However, once the status of the target as publicly held and the fact that the deal is particularly large is controlled for, law firm experience does not have an independent statistically significant effect on the use of whole contract arbitration clauses. One of the targets in a deal governed by a contract containing such a clause was represented by a top-ten law firm (Latham & Watkins) Table 3 above shows that 83% of contracts containing price-adjustment clauses also contain clauses mandating arbitration of disputes arising out of those price-adjustment clauses. The prevalence of arbitration in this slice of M&A contrasts strikingly with the relatively few contracts that contain whole contract arbitration clauses (11%).
Moreover, also consistent with Hypothesis 7, such narrowly focused arbitration is common in bids for private targets, even in very large bids involving experienced law firms, as shown in Table 12 . In the larger deals, in fact, price-adjustment clauses are even more common than in smaller deals, and even more common when experienced law firms are involved than when they are not, although the differences are not statistically significant in simple t-tests. Law firms involved in the billion-dollar deals in the sample that contain price-adjustment clauses include Cravath and Jones Day, both highly experienced M&A law firms. These findings add another qualification to the dominance of Delaware (or any other court) for dispute resolution in M&A. At least in the narrow context of disputes arising out of price adjustment clauses, which are likely to be handled well by expert auditors, and where decisions are not likely to be improved significantly from appeals, arbitration is a more attractive option for M&A participants than litigation. 88 88 Courts continue to have an important role in disputes arising out of M&A contracts that arguably involve price adjustment clauses, however, because litigants can dispute whether the underlying dispute in fact is one for which arbitration has been chosen in the contract. See, e.g., McGraw-Hill Cos., Inc. v. Sch. Specialty, Inc., 814 N.Y.S.2d 562 (2006) (interpreting contract on whether arbitration covered dispute under price adjustment clause or litigation in court was appropriate for misrepresentation). [Vol. 2
VI. SPECIFIC PERFORMANCE CLAUSES
In one last empirical analysis, the hypotheses developed in Part II regarding specific performance clauses are tested in a multiple regression framework, reflected in Table 13 . Each variable proxies for the one of those hypotheses, except FAMA_MONEY, which as before is included to control for the possibility that bank deals are different from other M&A transactions, and each variable has been previously introduced in the regressions above, except NEWBIE_LAW_PUBLIC, which is a variable specifically designed to test for the absence of public target M&A experience. The results are consistent with each of Hypotheses 12 and 14: deals for public targets are far more likely to include a specific performance clause, in all of the models; and deals that involve law firms that lack public target experience are far more likely to leave them out, even with a control for public target status. In unreported regressions, NEWBIE_LAW_PUBLIC is regressed (alone and together with LOG_BID_VALUE and FAMA_MONEY) in the subsample of private target bids on their own, and in the subsample of public target bids on their own, and the same qualitative results are found. These results are strongly suggestive that the M&A specializations of a given law firm have spill-over effects on the DMPs included in other M&A contracts, even in bids that do not have the same characteristics as the primary specialization of the law firms involved. Only weak support is found for Hypothesis 13-the odds ratios on bid size are above one, but they are not statistically significant.
IMPLICATIONS
To recap the findings of the paper: the DMPs included in a sample of 120 randomly chosen M&A contracts from 2007 and 2008 are systematically correlated with target characteristics, such as ownership, state of incorporation and industry, as well as with the experience of the law firms involved. Target ownership, in particular, is a powerful correlate, consistent
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Managing Disputes Through Contract 335 with hypotheses that the interactions of corporate law and dispersed ownership influence the techniques with which deals get done, and the contract terms used to carry out those deals. With respect to forum selection clauses, the news is mixed for fans of Delaware, or for fans of Delaware courts as the primary advantage for Delaware in the competition for corporate charters. On the one hand, Delaware courts are chosen more often than any other forum, and their dominance in public company deals is striking: when publicly held targets are incorporated outside Delaware, the targets' states of incorporation are no more likely to be designated as the forum for dispute resolution than courts in other states. On the other hand, Delaware's courts' dominance derives exclusively from public targets incorporated in Delaware. In private target deals, Delaware courts are chosen only 20% of the time even in deals for targets incorporated in Delaware, and never for private targets incorporated elsewhere. They are also never chosen in deals structured as asset purchases. In short, Delaware's dominance in the market for corporate charters, and the Delaware courts' well-known virtues and dominance in public target M&A, do not appear to provide Delaware courts with substantial spill-over benefits in the competition for forum selections in other, closely related corporate contexts.
Given that Delaware courts are in fact fast and admittedly expert on business generally, it is surprising that more M&A contracts do not designate them for dispute resolution. The gap between Delaware courts' dominance in corporate-law-heavy public target deals, and their inability to make large inroads as the forum of choice for M&A dispute resolution more broadly, suggests that there may be tensions between the two roles. I argue in a separate paper that the virtues of Delaware courts in corporate law contexts may make them less than ideal at doing the ordinary work of resolving contract law disputes. In corporate law cases, Delaware courts have the virtue of paying close attention to factual detail, having a willingness to look beyond forms and surfaces, and keeping a strong moral compass to serve as honest guides to corporate fiduciaries and defenders of dispersed and rationally ignorant and apathetic shareholders. In contract law cases, the parties often want forms to dominate, extrinsic evidence regarding the details of the factual context of the contract has long been deliberately kept out of the picture by the parole evidence rule, there is no clear "little guy" in need of protection from a potentially faithless fiduciary, and an aggressive judicial moralist may have unintended and unfortunate consequences for reaching sound decisions.
89
With respect to arbitration, whole contract arbitration is confined to private target deals. But in those deals, whole contract arbitration clauses are surprisingly present even when the deals are fairly large, and are handled by sophisticated law firms. Whole contract arbitration clauses are absent from [Vol. 2 only the very largest deals. Arbitration is also more common in cross-border deals, and arbitration clauses of a more focused nature-covering price-adjustment clauses-are common even in contracts for very large private target bids.
Together, these findings suggest the principal advantage of arbitration in M&A is not the conventional notion of lower litigation costs, although that no doubt plays a role in leading law firms to use whole contract arbitration in smaller deals. If lower costs were the main driver, one would expect the use of whole contract arbitration to taper off gradually, and at a lower deal value level than it does. Rather, the evidence suggests that arbitration promises other benefits-such as improved outcomes in the context of priceadjustment clause disputes, where specialized auditor-arbitrators are likely to do a better job than even relatively expert Delaware courts in resolving what are essentially accounting or measurement disputes. Arbitration by designated arbitrators also promises the benefit of greater neutrality for foreign (non-US) bidders, who may worry that any US-based court will tend to favor a US-based litigant in an M&A dispute, perhaps particularly in very large transactions. Finally, arbitration appears to be least useful where the law is composed of relatively unclear standards, as in the fiduciary duty context so important to public company deals. In those contexts, the risk of either a compromise decision or an incorrect decision makes the use of arbitrators less appealing than reliance on expert Delaware courts.
Finally, the data on forum selection clauses and specific performance clauses provide evidence that the quality of lawyering varies significantly, even on the most "legal" aspects of the M&A contract. Law firms that have lots of M&A experience, but experience primarily in the private target context, are less likely to choose Delaware courts as the forum for disputes. Law firms that have little M&A experience tend to omit forum selection clauses altogether. Law firms that have little public target experience (even if they have private target experience) tend to omit specific performance clauses. These correlations are all robust to inclusion of other observable factors likely to determine the use of these DMPs.
These findings suggest that M&A legal services remain a highly opaque and difficult area for even sophisticated clients to police. As with takeover defenses, tax litigation and M&A completion rates, 90 among other settings, lawyers seem to matter, in the sense of affecting legal choices that matter to legal and financial outcomes. Market and reputational constraints do not eliminate the importance of corporate clients finding expert advisors. More specifically, the varied DMPs adopted by M&A firms with different special- 
